SHOULD I HAVE A
DURABLE POWER
OF ATTORNEY?
A Closer Look at a Durable Power of Attorney in
Oklahoma – Its Different Types, Its Purpose –
and Why It Should Be a Part of Every
Comprehensive Estate Plan
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When you are engaged in the process of estate planning you should see a holistic
picture. Arranging for the transfer of your monetary resources is certainly part of
the equation. At the same time, you should prepare in advance for contingencies
that you may face during your twilight years.

INCAPACITY IS WIDESPREAD
Longevity is increasing, and this is great on the one hand. On the other hand,
people often become incapacitated late in their lives.
In the United States the average life span for people of all ages is 78 years, but
this expands when you are talking about a smaller sample size.
Once you reach the age of 65, it
is likely that you will live into
your 80s.
There are different causes of
incapacity. Sometimes people
become completely unable to
communicate

due

to

catastrophic illnesses. There is
also

the

matter

of

mental

incapacity.
Alzheimer's disease is a huge threat to our nation's elders. As you get older, the
likelihood of contracting Alzheimer's increases. Upwards of 45 percent of people
who are at least 85 years old have been diagnosed with Alzheimer's disease.
Those who are suffering from Alzheimer's typically experience dementia. If you
were to experience Alzheimer's induced dementia, you may find it difficult to
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grasp concepts and make decisions.
When you add the Alzheimer's statistics to the other causes of incapacity, you
can see that incapacity is quite common among elder Americans.

GUARDIANSHIP OR CONSERVATORSHIP
Who would make decisions on your behalf if you were unable to make them for
yourself due to incapacitation? The answer is that it is up to you.
If you do nothing, the state could be petitioned to appoint a guardian or
conservator to manage your affairs in the event of your incapacitation. The court
could choose a representative that you would not have chosen when you were of
sound mind.
In addition to this, family members can disagree with regard to the appropriate
course of action. This can create an acrimonious family dynamic during a
difficult time when your loved ones should be pulling together to support one
another.
You can prevent a guardianship or conservatorship and take the matter into
your own hands by creating an incapacity plan.

DURABLE POWERS OF ATTORNEY
An incapacity plan will typically include a document called a durable power of
attorney. With a durable power of attorney you name an agent or attorney-infact to act on your behalf in the event of your incapacitation.
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A power of attorney that is not designated as durable would not remain effective
if the grantor was to become
incapacitated.

Durable

powers

of

attorney

remain

active

upon

do
the

incapacitation of the grantor.
This is why durable powers
of attorney are used for
incapacity

planning

purposes.
The person who is empowered to act on your behalf is called an agent or
attorney-in-fact. You may want a particular person to handle your financial
affairs, but you may not want this individual to make your health care decisions.
Many people execute two different durable powers of attorney: one for health
care matters, and one for financial matters. If you go this route, you could name
two different respective attorneys-in-fact.
It should be noted that a durable power of attorney for health care is called a
health care proxy in some jurisdictions.
When you create a durable power of attorney, it is typically going to go into
effect immediately. You may not want to give decision-making power to your
agent right away.
If you feel this way, you could potentially create a springing durable power of
attorney. A springing durable power of attorney does not go into effect until and
unless the grantor becomes incapacitated.
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CHOOSING AN AGENT
You should be very discerning when choosing an agent or attorney-in-fact.
Consider the age of the person that you choose, because he or she may not be
called upon to act until many years in the future.
There is also the matter of geography. If you live in Oklahoma City and your
health care agent lives in Hawaii, there is a distance problem. Quick action may
be necessary, and the agent may have to make a series of decisions over an
extended period of time.

CONCLUSION
Incapacity is common among people who have reached an advanced age. You
must be proactive about naming your own representatives to act on your behalf
in the event of your incapacitation.
This is done through the execution of durable powers of attorney. If you do not
have these important incapacity planning documents in place, consult with a
licensed estate planning attorney.
Your lawyer will assist you as you create an effective plan that comprehensively
prepares you for the eventualities of aging.
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